The Forced Marriage (Civil Protection) Bill

A Position Paper by Southall Black Sisters in Respect of the Proposal to Create a New Civil Law on Forced Marriage.
Background

On Friday 26th February 2007, the House of Lords debated Lord Lester’s draft bill to make forced marriage unlawful in England and Wales
. It was the second reading of the Bill and whilst there was cross party support, Baroness Ashton, the government’s Human Rights Minister, stated that the government ‘remained to be convinced of the practicality of the Bill’. This is an extraordinary response, given that last year, the same government was all set to introduce a criminal law on forced marriage that was far less practical, but was forced to withdraw the proposal following widespread opposition. 
More recently Anne Cryer MP and others have attempted to re-introduce proposals for a new criminal law although it is not yet clear whether or not the government is committed to the proposals. She and others have however, also given support to this Bill.
Our own opposition to the criminalisation of forced marriage is mainly based on the fact that it is unworkable. Instead we continue to demand effective civil remedies and increased resources to address the problem. Many other groups support this position.
We believe that the government’s reservations about introducing a new civil law are misguided and there is a danger that it will undermine its own good work in the area. Its stance is also in danger of undermining our attempts to ensure that minority women’s human rights are properly included in the State’s agenda on violence against women and that there is accountability from perpetrators of abuse, irrespective of class, religion or cultural background.

SBS has worked with Lord Lester’s office and experienced family law practitioners to improve the Bill in significant ways. This work is ongoing. Whilst the Bill does not address the issue of resources (an issue on which must continue to campaign), it does introduce a number of innovative measures which will enable victims to seek protection as well as increase awareness of forced marriage both in the legal system and in our communities. 
At a public meeting at the House of Lords on 15th January 2007, there was debate about the proposal. Many of those who attended, including Rights of Women, Liberty, Justice as well as individual family law practitioners, wholeheartedly welcomed the Bill, although suggestions for improvement were made. The Bill is also supported by human rights lawyers and women’s organisations in the Indian Sub-continent who are also looking to introduce similar civil remedies in their own countries.
Lord Lester’s office has put out a consultation paper inviting comments and suggestions on the Bill which you may already have received. (It is also attached.)
The Need for effective civil remedies

“ The point of a law against forced marriage is that it would enshrine a woman’s right to say ‘no’ sending a powerful message that Britain regards all young women, regardless of their origin, as individuals and not possessions”.

About 300 cases of forced marriage are reported each year. They are not limited to any one specific community although the numbers of forced marriage that come to light from the Bangladeshi, Pakistani, Indian and now Kurdish communities are high. However, this is a reflection of the dominant migrant communities in the country and the levels of education and economic participation of women within the various communities. 

Our own casework and that of other agencies show that there are direct links between forced marriage, honour killings, sexual slavery and domestic abuse, compelling many women’s groups and now statutory agencies to address the problem as it manifests in a variety of ways. In addressing the problem, a number of measures have to be taken on various fronts, including providing sufficient resources such as specialist women’s refuges and resource centres, developing effective awareness raising campaigns in communities and monitoring absenteeism rates amongst young Asian and other minority girls in schools. However, legislation also plays a significant part and whilst on its own it is usually insufficient, combined with other measures it becomes a necessary precondition for change. More importantly, the law provides a necessary arena within which to contest the rights of minority women. We cannot and must not concede the legal arena to religious leaders who often argue that women from our communities should seek ‘alternative’ methods of resolution to safeguard tradition and custom. However, the reality is that there are no effective or just alternative measures for seeking redress within our communities due to patriarchal control and women’s lack of autonomy and power. Any concession on this front will lead to further injustice for the most vulnerable in our communities.
The Bill and its main provisions
The Forced Marriage (Civil Protection) Bill introduces a new civil law which will enable victims to obtain protection orders (injunctions) from harassment or coercion that lead to a forced marriage. It will also protect victims from acts of deception and collusion from others that can potentially lead to a forced marriage. The Bill explicitly states that forced marriage refers to any marriage where there is the absence of full and free consent. In essence the Bill provides a preventative remedy which means that any victim or a ‘concerned’ person can apply to a local county court to obtain an injunction to restrain parents or any other party (relatives, community members etc) from forcing or attempting to her into a marriage. ‘Force’ is defined in a broad way to cover physical as well as psychological coercion. This is vital since previously under the proposals for a criminal law on forced marriage, we expressed concern that that psychological or emotional pressure would not be covered effectively and so leave the majority of forced marriages which take place in this way, out of the scope of the protection offered.

In respect of injunctions, the Bill also contains provisions for a judge to grant an emergency injunction pending a first hearing. This is an important advance from the Protection from Harassment Act 1997, where interim relief is not available. As with existing family law injunctions, there is a provision for powers of arrest to be attached in the case of breach of injunctions. This part of the Bill follows the principles underlining enforcement of orders in the Family Law Act.
One innovative feature of the Bill is the provision for third party intervention, which means that if a victim is too fearful or cannot apply for an injunction herself, a ‘concerned’ third party can do so on her behalf. A ‘concerned’ person includes private individuals, local authorities and other public bodies. The entire process is victim led which means that it is controlled by the victim who can decide whether or not to obtain an injunction. 

The Bill also contains provisions for compensation for damages arising from psychological or physical harm resulting from a forced marriage. Compensation will not be automatically available in all circumstances, but in appropriate cases, the courts may award damages for ‘anxiety, distress injury to feeling and any other detriment’ (financial loss) caused by the conduct of perpetrators. 
Another important aspect of the Bill is the placing of the government’s guidance on forced marriage to a range of public bodies on a statutory footing. This means that in future, it will be easier to raise questions of illegality on the part of public bodies for failure to adhere to the guidelines. 

Stand alone legislation?

Although initially proposed as a ‘stand alone’ piece of legislation, some consideration is currently being given to the question of whether or not the civil law should form part of the Family Law Act 1996. There are arguments for and against this. One view is that if it is attached to the Family Law Act it will be placed within the overall context of the domestic violence legislation. Others argue that the legislation should be separate from the family law provisions because they are complicated and can be difficult to follow. A specific Act which states clearly on the face of it that forced marriage is unlawful, will make it easier for both the courts and victims to understand. Also there is nothing to stop a preamble to the Bill or guidance notes to the Act from being inserted which states clearly that the Bill is underscored by principles which govern the family law Act. A simplified Act will also enhance access to the courts. This last point is important where victims of abuse have no access to legal representation due to cut backs in legal aid. 
However, regardless of the view you come to on this, it should not detract from the question of whether or not specific legislation on forced marriage is needed. We present below reasons why we support the proposal and present counter arguments to those who argue that the Bill may not be effective and will stigmatise certain black and minority communities.

Why we support the new proposals
It is necessary to have a law which states clearly that forced marriage is unlawful.

Whilst we did not support the criminalisation of forced marriage, we do think that a specific law on forced marriage is useful. At present forced marriage is illegal but it would take a lawyer to trawl through various civil law remedies located in various pieces of legislation to make a claim. As stated above, the aim of the Bill is to make the law and the procedure simple, available in one place and therefore easy to follow so that both victims and perpetrators can easily comprehend the law and the rights and sanctions contained. Our experience also reinforces the view of groups such as Rights of Women who argue that at present the remedies available in family law can be difficult to understand. 

The Bill will strengthen the civil remedies available

Our demand to strengthen civil remedies instead of introducing a new criminal law has been supported by the vast majority of black and minority women’s groups as well as civil rights and legal organisations. 

We believe that third party interventions, compensation for victims, possible statutory guidance on forced marriage and provisions to include all those who collude directly or indirectly in a forced marriage, are innovative measures which will make a real difference to a victim of forced marriage. They are not covered by the existing provisions available in the Family Law Act and in the Protection from Harassment Act and in that respect the Bill marks an important step forward.
Our view is that the government should not only accept the Bill with its innovative provisions but also extend the remedies to all victims of domestic violence – a demand that has been made by feminists over the years and which should have been incorporated in the Domestic Violence Crime and Victims Bill. 
The Bill will add to the current armoury of tools available to victims of forced marriage.

Unlike the proposals for a criminal law on forced marriage, where nothing new was being added to the criminal laws that existed, a new civil law will present a specific route to obtaining an injunction to prevent a forced marriage. Also, currently the Family Law Act and the Protection from Harassment Act – the main laws governing protection from abuse and violence, have no provisions for ensuring that statutory guidance is followed by key State agencies such as social services or the other provisions mentioned above. This remedy will provide additional protection to victims of forced marriage and considerably enhance their rights. 
Empowerment of victims and victim led proceedings

Unlike criminal proceedings, which involve the State prosecuting on behalf of a victim, in civil proceedings, it is the victim herself who has control over legal proceedings. A new law on forced marriage will be no exception. Contrary to the view that victims will feel intimidated by the new procedure, we believe that they will feel empowered to pursue protection in the civil courts. 

The Bill will raise awareness within the legal system.
The new law will be especially useful in county courts where district judges tend to have little or no awareness of the reality of forced marriage compared to High court judges where most of the forced marriage cases are litigated. Often judges view the problem of forced marriage as a ‘culture clash’ or they do not intervene because they are too afraid of ‘offending’ ‘cultural’ or ‘religious’ sensibilities. A new law will help to create awareness within the judiciary, especially in areas of the country where the courts are slow to recognise that forced marriage is an abuse of women’s human rights. A new law will leave little room for misunderstanding and the judiciary will have to be trained so that the law can be implemented effectively. 
Legal aid 

The Bill will enable legal aid to be more readily granted. At present legal aid practitioners face inordinate delays because the Legal Services Commission is often not sure how to respond to forced marriage cases. If there is clear legislation about the unlawfulness of forced marriage, delays may be minimised. In our response to Lord Lester’s consultation, we will be requesting that a provision about entitlement to legal aid be included in the Bill.
The Bill will increase awareness about forced marriage within the community and in society generally.
A new law will also help to raise awareness in our communities. At a time, when we are witnessing a resurgence in religion and religious identity, the need to safeguard the gains minority women have made in respect of domestic violence, divorce and general matrimonial rights are crucial. The new law will enable a clear and unambiguous message to be sent to all communities that women’s rights are human rights and that religious and community leaders cannot hide behind the view that such practices are simply reflections of ‘malfunctioning’ cultures over which they have no influence. In the last decade or so, following the inclusion of forced marriage on the State’s agenda, religious and community leaders have publicly stated that religion does not condone forced marriage but they have then sat back and done nothing to challenge the practice of forced marriage. Legislation on forced marriage will compel community and religious leaders to recognise that forced marriage is unlawful irrespective of whether or not it is justified in the name of culture or religion or both. In the long run, as with any law, legal norms can and do influence social customs and practices as well as general public morality. 
In the wider society, the existence of a civil law which places forced marriage guidelines on a statutory footing, will also help to eradicate doubt within state institutions as to the acceptability of the practice. Social services and the education system in particular have been very slow to recognise forced marriage as a fundamental violation of women’s human rights and contrary to the spirit of family and children laws in this country. Like the legal and judicial system, State institutions need to be doing more to protect victims and to challenge the practice of forced marriage. For instance a study on absenteeism in primary and secondary schools in Bradford revealed that many young Asian girls had ‘disappeared’ from the school rolls by the time they transferred to secondary schools. Most had been taken abroad for the purposes of marriage. In such cases, by the time the teachers noticed that the girls had disappeared it was too late to do anything. As a result of the study, there have been growing calls for schools to monitor the attendance records of Asian girls, to do more to address the issue and to use its position as a key institution to prevent and protect violence and abuse as far as possible.
. A civil law will force schools and other institutions to have proper monitoring and protection systems in place. 
Common myths and misconceptions about the Bill

The Bill is not needed because it will duplicate remedies that already exist and will not therefore be effective
This argument has already been addressed in the section above. To reiterate, our view is that the proposed law will provide new remedies in cases of forced marriage. The uniqueness of the law also lies in the fact that it will help in raising awareness about forced marriage so that a culture of zero tolerance is created. 

In view of the fact that most victims of forced marriage want the abuse to stop but not necessarily to ‘punish’ their parents, the new proposals will provide an important route by which to seek protection because the emphasis is on protection only. More importantly, it will enable victims to feel that they can invoke the law when confronted with attempts to force a marriage, whether or not they actually instigate legal proceedings over which they will always retain control. 
Some groups have argued that by including powers of arrest provisions in the Bill, the civil law is actually transforming the Bill into a quasi criminal law. This is a fundamental misunderstanding of the Bill. Even the Family Law Act contains law enforcement provisions because without them, the law would be ineffective. A victim and a perpetrator must be aware of the legal consequences for breaching the law. This is a fundamental principle of law. In this respect the Bill is merely following principles for enforcement set out in the Family Law Act. The reality is that an injunction is only of value to the victim if it is obeyed. Without a power of arrest, a breach of an injunction will require a victim to return to court to initiate contempt proceedings and until she returns to court, will remain unprotected. However, returning to court will take time and it may be too late. Attaching a power of arrest means that a victim can enforce the injunction immediately. Our experience in general domestic violence cases show that unless an order is backed by swift and effective enforcement procedures, perpetrators are unlikely to be deterred from repeating their behaviour. 
The Bill will stigmatise certain, especially ‘Muslim’ communities.
This is an old argument that was made 30 years ago, by many on the anti-racist left when black and minority women first started to raise questions about inequality and abuse within their communities. Racism and state violence was perceived to be the only struggle and women were told to keep silent for fear of adding fuel to racism. Of course, the climate now is very different; there is increased racism towards Muslims who are particularly targeted as ‘terrorists’ and ‘criminals’. Whilst it is important to fight against all forms of racism whether perpetrated by the State or on the streets, it cannot be at the expense of remaining silent about other wrongs in our communities. It should not lead us to undermine our own struggles against domestic violence, sexual abuse, forced marriage or any other restrictions on our freedom, although this does not mean that we don’t understand or counter any racist consequences that arise at the same time. 
If we were worried about stigmatising our communities, as Asian women we would never have had the spectacular success that we have achieved, as a result of our collective struggles over the years. We would never have set up our domestic violence projects which cut across religious divides or forced the government to respond better to the specific issues facing black and minority women. 
In the last few decades, we have waged struggles against child abuse, female genital mutilation, domestic violence and honour killings and forced state agencies including the police, social services, the Foreign and Commonwealth Office and others to take steps to implement the existing law more effectively or introduce better guidelines on all issues affecting black and minority women. We have contributed to law and policy and demanded that our needs be taken seriously. We have achieved some success but still have a long way to go. But we should not stop now because if we do, we will allow religious and community leaders to set the agenda. Moreover, to retreat from asking the State to fulfil its human rights obligations, amounts to an abrogation of our duties and responsibilities to the countless women who rely on us as their advocates. It is as wrong to tell a woman that we cannot demand specific legislation for fear of ‘stigmatising’ the community as it is to tell a woman to go through with a forced marriage for the sake of maintaining family or community ‘honour’.

In our view, the 300 or so forced marriage cases that come to light are only the tip of the iceberg, many other victims from a number of communities may feel more empowered to come forward if they know that they can get help to prevent a forced marriage from taking place. This is politically important since some communities think that forced marriage is only a ‘Muslim’ problem. For example, the Indian community prides itself on being ‘well integrated’ and ‘law –abiding’ as if forced marriages do not occur in Indian communities. The reality is however different. We know of cases, where girls are silenced from coming forward due to notions of family honour and that many use education as a way of biding time. Often immense psychological pressure is applied so that they give in. We believe that because the emphasis of the Bill is on prevention and not prosecution, more victims from all communities will come forward.

It is also dishonest for opponents to state that the proposed legislation will stigmatise some communities as grounds for opposing the Bill, when leading organisations working on forced marriage cases and the government itself, have consistently acknowledged that forced marriage cases have been reported in Middle Eastern, African, Turkish, Kurdish, Chinese and other communities. 
Asian women don’t want to use the law and there is concern that the courts don’t have the expertise to understand the problems of BME women.
The argument made by some that Asian women don’t want to use the law or shouldn’t use the law because the courts don’t have the expertise is extraordinary, wrong and dangerous. Taken to its logical conclusion, it coveys the view that the legal system is a ‘no-go’ area for black and minority women, a view that is bound to please perpetrators, community leaders and perhaps even the State!

The view that black and minority women don’t use the law is simply not borne out by the evidence available. SBS and other advocacy groups, legal practitioners, not to mention the State itself, have all seen a rise in reports of domestic and other forms of violence from minority women. This also includes a rise in the numbers of those seeking injunctions and other remedies including prosecutions in the criminal justice system. The evidence shows that the courts are a last but necessary resort for those experiencing violence and abuse. Minority women have no choice but to use the law because access to justice in their communities is denied to them. We don’t have alternative systems of justice in our communities that enable women to assert their rights in such areas as marriage, property and children. What we have instead are traditions, customs and practices based on religious and patriarchal beliefs, which far from providing justice to women actually reinforces the power and control of abusers. 
Quite apart from the fact that some communities have a highly litigious culture, (see the evidence in the Sub-Continent itself), any typical day in a county court in areas where there are large immigrant populations, will show that  black and minority women are seeking injunctions in the face of domestic violence, rape, harassment and fear of abduction of children. It is true that for a woman fleeing domestic violence, her immediate need is safe accommodation, but this also often involves seeking protection orders either to remain safe where she and to rebuild her life in the area, or to return to her matrimonial home .
We must not confuse obstacles that stand in the way of black and minority women in obtaining legal redress with the dangerous view that women don’t want legal redress. SBS addresses over 1000 enquiries and cases on domestic violence, most want protection but are afraid for cultural reasons and for reasons to do with isolation, racism, poverty and fear of the unknown, to take action. Once they have reassurance, support and proper advocacy, many take some form of legal action because it is their only route to long term safety and justice. 
The response of the courts to the needs of black and minority women varies from court to court, but this is no reason to discourage use of the law. Racism and stereotyping exists but our aim has always been to seek accountability from all State institutions including the judiciary and the police grounded in the view that there must be equality in law and equality in access to the law. Rather than reinforcing the view that the law is somehow not relevant to women’s lives, we must make the law more accountable to their needs. This is why we demonstrate, protest, seek reforms and train various agencies - to improve the law, guidelines and procedures. 
An approach which suggests that we should not turn to the law until it is more receptive will be counterproductive and play directly into the hands of religious fundamentalists who want to restrict women’s freedoms. At a time, when feminists in Africa, India, Bangladesh and elsewhere are demanding more equal treatment in the law, despite the widespread corruption, discrimination and prejudice that exists in their legal system, it is dangerous for us to be arguing that in the West, minority women don’t wish to use the law because it is not perfect. In any case, how do we assert women’s rights to life and personal liberty and freedom from discrimination and torture and all forms of cruel, inhuman and degrading punishment, if we do not turn to the law and ask for the full range of remedies that they are entitled to and which are enshrined in international human rights law?
Clearly, if we held on to the view that women should not use the law because court’s don’t have a sufficient understanding of their cultural backgrounds, we would never encourage women to turn to the law in any context and we would never have achieved the success that we have in the high profile and seminal cases of Kiranjit Ahluwalia, Zoora Shah, Shah and Islam and others, where the British courts have been compelled to respond adequately to minority women’s demands for justice. 
Using the law and encouraging use of the law where redress is essential, is vital. It enables us to hold both the State and individual perpetrators to account for abuse and for violations of women’s human rights. 
Third party interventions are unnecessary and lead to misuse by some who force women to take legal action they don’t wish to take.

There appears to be some misgivings about the third party provision contained in the Bill which will enable a ‘concerned’ person to make an application for an injunction on behalf of the victim if it is appropriate to do so. The government is using concerns expressed by groups like Imkaan about this provision, as a reason for not giving full commitment to the Bill. We do not think it is very likely that groups or individuals will ‘take control out of the hands of victims and potentially open up the process to abuse’ for the simple reason that third party interventions are closely scrutinised by the courts. At present, in any civil proceedings, the court has an inherent jurisdiction to throw out applications that are ‘frivolous, vexatious or otherwise an abuse of process’. Third parties also have to seek permission to make applications and if there is still a residual concern about the ‘concerned’ person, the court can order proceedings to be discontinued. 
In any event, it is possible to introduce a number of safeguards to prevent the potential for abuse by a third party without the need to reject the provision or the Bill altogether. For instance, a third party could be required to provide good reasons for why an application is being brought by them and demonstrate why he/she or the organisation is a ‘concerned’ person. Note that the term ‘concerned’ will have a specific legal meaning in so far as it will be limited to whether or not the applicant is the proper person to make an application. Another possibility is to require a preliminary stage to an application for an injunction which involves a third party having to seek permission to make an application and to set out reasons for making the application as a third party. 
It is also to be noted that matters of confidentiality will not be breached if third parties are involved since the only information given to third parties are those given by the victim herself. 
On the other hand, the main advantage of third party interventions especially in forced marriage cases is that those victims who are unable to seek help because they are imprisoned in their homes, or because they are closely monitored or are threatened if they take any steps to protect themselves (not uncommon scenarios), can still obtain protection. Often women feel intimidated by the legal process and are too frightened of initiating the proceedings. In these circumstances, third party interventions are a very useful way of getting around the very real obstacles that exist. 
In many other jurisdictions, third party interventions are common and useful where litigants are unfamiliar with the law and the legal process or are otherwise unable to bring proceedings. In the High Court in the UK, a litigation friend can bring habeas corpus proceedings in forced marriage cases. In Bangladesh, applications under habeas corpus proceedings regarding allegations of forced marriage involving British nationals, have been brought by fiancées and women’s rights groups from either Bangladesh or the UK on the basis of letters received from the woman concerned seeking help. In each case, the court accepted the third party intervention and directed that the woman be set at liberty and she was able to return to the UK.

In respect of third party interventions, in our view, the provisions in the Bill will be consistent with jurisdiction in the High Court as well as in other countries where vulnerable victims of forced marriage are concerned. 

The Bill may make access to justice more difficult 
We believe that the proposed law should not be viewed as an ‘either or’ remedy. It will complement the remedies that already exist. It is true that victims will have to demonstrate that they are being forced into or were forced into a marriage under the proposed Bill. But the standard of proof required in a forced marriage case will be the same as that in other areas of civil law, i.e., based on the 'balance of probabilities.’ 

We also believe that a law on forced marriage will provide an additional remedy for victims of forced marriage, especially those who are deceived into a marriage but who may not have experienced violence or abuse. More importantly, as stated above, the Bill contains and may contain many innovative provisions including allowing for third party interventions and claims for damages The placing of all forced marriage guidance on a statutory footing will also be invaluable. These remedies are not available in the Family Law and the Protection from Harassment Act. The Bill will therefore increase and not limit access to justice.
Ultimately, what we are concerned with is the overall effect of the new legislation. An analogy may be made with for example, racially aggravated offences, which were created even though legislation covering a range of criminal behaviour existed. The main purpose behind the creation of racially aggravated offences was to ensure that the original criminality is considered more reprehensible because it occurs in the context of racist behaviour. It has a strong symbolic function which helps to increase awareness about racism. Similarly the forced marriage legislation will send out a strong unequivocal message that forced marriage is unlawful and will not be tolerated. Courts will have to engage with the issue and it will also force the State and community leaders to challenge the practice and to account for inaction.
We would urge you to support our position by adding your name to this document or by responding to the consultation put out by Lord Lester. We would also urge you to share your concerns and views with SBS. If you send a response to Lord Lester, please let us have a copy. 
Southall Black Sisters
February 2007

� . Scotland has a separate legal system but there is no reason why a similar law cannot be enacted. At present there is much support for similar provisions in Scotland. 


� Editorial in The Times  24 July 2006 quoted by Lord Lester in his speech at the second reading of the  Bill on 26 February 2007.


� The Guardian October 10 2006.


�  Abduction for Forced Marriage:  Rights and Remedies in Bangladesh and Pakistan. Sara Hussain See � HYPERLINK "http://www.soas.ac.uk/honour" ��www.soas.ac.uk/honour� crimes/FMarticleHossain.htm
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